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REFUND CLAIM ON RETURN FILED BELAETEDLY UNDER SECTION 148. 

1. Introduction : 
 
Reassessment proceedings under section 147 of the Act are for the benefit of the revenue and not for 
the assessee as held by the Hon’ble Supreme Court in the case of CIT Vs. Sun Engineering Works (P) Ltd 
(1992) 198 ITR 297 (SC)/ 64 Taxman 442. It is not upon to the taxpayer to convert the reassessment 
proceedings in to a regular assessment proceeding and agitate, issues which were concluded in the 
original assessment proceedings. The Income tax liability can not be reduced to a figure less than that 
determined in the original assessment. 
 
The position became tricky when reassessment proceedings under section 147 were under taken in the 
case where no regular return was filed by the assessee within the time limit specified under section 
139(1) and section 139 (4) . 
 
Assessee filed return in response to notice issued under section 148 either declaring taxable income as 
nil or offering some income  to tax and claimed refund arising out of advance tax  deposited and tds 
credit claimed in the return .  
 
1.1.Issue:  
 
Whether in the reassessment proceedings where no return was filed under section 139(1)/139(4), 
Assessee is entitled to receive refund claimed in the return filed in response to notice issued under 
section 148 along with interest under section 244A(2). 
 
This aspect  is examined in this Article considering the provisions of the  Sections of 237 and  239 of the 
Income Tax Act , 1961 , “Doctrine  of  Unjust Enrichment”, Article 265 of the Constitution , Judicial 
Precedents , CBDT Circular No 9/2015 dated 09-06-2015. 
 
2.Refund and time limit for claiming refund under the I.Tax Act,1961: 
 
2.1Tax refund is the amount, which the tax department gives back to a taxpayer who has paid excess 
taxes. Refund means , “To pay back”. The refund as defined under section 237 of the I.Tax Act,1961 
signifies paying back of excess amounts of Income tax that a taxpayer has paid to the state or the return 
by the Government of excess taxes paid by an assessee , after taking in to consideration income tax, 
withholdings, tax deduction or credits, and other factors. 
 
2.2 Section 239 of the I.Tax Act,1961 defines time limit for claiming refund is  within one year from the 
end of the relevant assessment year. 
 
2.3 Section 237 and section  239 of the I.Tax Act,1961 being beneficial provisions to the assessee should 
be broadly and liberally constructed and in favour of assessee as held by the Hon’ble Supreme Court in 

Studycafe.in

mailto:msahu.fca16@gmail.com


the case of CIT Vs. Gwalior Rayon Silk Manufacturing Co. Ltd (1992) 196 ITR 149 (SC)/ 62 Taxman 471 / 
104 CTR 243. Same view was reiterated in the case of Bajaj  Tempo Ltd Vs. CIT (1992) 196 ITR 188 
(SC)/62 Taxman 480/ 104 CTR 116. 
 
2.4 Indirectly an inference can be drawn that CBDT Circular No. 9/2015 , dated 09-06-2015 , 
condonation of delay in filling refund claim up to six years from the end of the relevant assessment year 
justifies that provisions of  Section 237 and section 239 of the I.T Act are liberally and broadly 
interpreted in favour of assessee. 
 
3.Doctrine of Unjust Enrichment & Article 265 of the Constitution : 
 
3.1“Doctrine of Unjust Enrichment “ means retention of a benefit by a person that is unjust or 
inequitable. ‘Unjust enrichment’ occurs when a person retains money or benefit which belongs to some 
one else in justice, equity and goof conscience. The ‘doctrine of unjust enrichment ‘ , therefore, is that 
no person can be allowed to enrich inequitably at the expenses of another. Withholding of refund 
amount without any reasonable cause amounts to unjust enrichment on the part of the Revenue . 
 
3.2 Not refunding an excess amount collected from the assessee can thus result in violation of Article 
265 of the Constitution which says that “ No tax shall be levied or collected except by authority of law”. 
 
4.Refund due to the Assessee is a Debt Owed and Payable by Revenue: 
 
In the case of Union of India Vs. Tata Chemicals Ltd (2014) 43 taxmann.com 244 (SC)/222 Taxman 225/ 
(2012) 363 ITR 658  , the Hon’ble Supreme Court ruled that refund due and payable to the asssessee is 
debt-owed and payable by the Revenue. In the context of this judgement it was held that “ The State 
having received the money without right , having retained and used it , is bound to make the party good 
, just an individual would be under like circumstances. 
 
5.Judicial precedents where Courts have consistently held that once return claiming refund of tax  
filed under section 148 is accepted by Revenue , Assessee is entitled to refund: 
 
There is plethora of Judicial Judgements where it was held that refund due to the assessee can not be 
hold by the Revenue without any reasonable cause even if return was filed in late in response to notice 
under section 148 .. Some land mark judgements are as under: 
 
(i) CIT Vs. Vali Brother (2005) 148 Taxman 233 (Allahabad )/199 CTR 294  /(2006) 282 ITR 
149 : 
 
The Hon’ble Allahabad High Court held as under : 
“ The revenue can not withhold the amount of advance tax paid by the assessee, when on making 
the assessment under section 148 it was found that no tax is due from the assessee. The law 
does not permit the revenue to derive benefit by way of unjust enrichment by not refunding the 
amount of advance tax after arriving at the conclusion that the assessee has no taxable income.” 
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(ii) R .Seshammal Vs. ITO (1999) 237 ITR 185 ( Madras )/ 157 CTR 140: 
 
The observation of Hon’ble Madras High Court reads  as follows : 
 
“Section 237 the Act provides that if monies have been paid in excess of the amount for which 
the payer is “ properly  chargeable under the Act for that assessment year “ such person is entitled 
to get the refund of the excess amount. Section 119 read with section 237 of I.T Act,1961 vests 
ample power to render justice and it can not act deliberately and reject application filed under 
section 119(2)(b) on hyper technical plea of limitation without setting any reason.” 
 
(iii)Chiranjan Jaiswal Vs. CIT ,Appeal No; C.W.J.C No. 2889 of 2000 , Date of Order 
16/06/2011 ( Jharkhand): 
 
The Hon’ble Jharkhand High Court while granting the refund in favour of the assessee with 
interest held as under: 
“ The Asssesse was asked to submit the return and he filed the return under section 147/148. 
Under section 147/148  amounts to a return under section 139(1) by virtue of section 142 of the 
Act of 1961 and , therefore once the return has been accepted and the proceeding has been 
dropped , the excess deposit of tax amount should have been refunded to the assessee with 
interest.” 
 
(iv) Balakrishnan Vs. General Manager Hindustan Machine Tools Ltd (2007) 161 Taxman 379 
(Karnataka )/ 290 ITR 227/208 CTR 337: 
 
The operative para of the order of the Hon’ble Karanataka High Court reads as follows: 
 

“Para 32. It is rather unfortunate that the Income-tax Department has taken such an adamant and stubborn stand only to deny 
a possible refund to the petitioner. An amount which would have been otherwise due to the petitioner if is retained by the 
Income-tax Department without any justification, then inaction cannot be put up as a defence for retention of an amount. I say 
this because the amount which can be realised even by way of income-tax from any assessee can only be in accordance with the 
statutory provisions, as is mandated under article 265 of the Constitution of India.” 

 
6.CBDT Circular No. 9/2015 , dated 09-06-2015 , condonation of delay in filling refund claim 
: 
CBDT Circular No. 9/2015 dated 09-06-2015 also supports the proposition that assessee is 
entitled to refund claimed in the return filed under section 148 . The contents of para-3 of the 
said circular reads as under: 
 
“ No condonation application for claim of refund shall be entertained beyond six years from the 
end of the assessment year for which such application is made. This limit of six years shall be 
applicable to all authorities having the power to delay including the Board. The period specified 
in the CBDT Circular No. 9 /2015 dated 09-06-2015  is matching with the period towards issuing 
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notice under section 148 , hence by virtue of this circular which is binding to the revenue in view 
of Supreme Court decision in the case of Commissioner of Customs Vs. Indian Oil 
Corporation Ltd reported in (2004) 136 Taxman 491 (SC)/ 267 ITR 272/ 187 CTR 297 
,assessee is entitled to refund claimed in the return filed in response to notice issued under section 
148. 
 
7. Interest under section 244A(2) on the refund amount is a debt claim payable by Revenue: 
 
Assessee is entitled to interest on the refund amount under section 244A(2).The Statute clearly indicates 
that where refund of any amount becomes due with the assessee, he shall be entitled to receive simple 
interest as stated therein, in addition to the amount of refund. The question is, as to when the amount 
becomes due. The amount becomes due only when all the procedures i.e Assessment and condonation 
of delay in filling refund claim are completed. It does not become due on the date when the tax 
amount is deposited by the assessee or the deductor of tds  to the Department. It becomes due only 
after finalisation of the returns. Of course where return was filed in response to notice under section 
148 ,the delay in the proceedings resulting in refund is attributable to the assessee whether wholly or in 
part , hence assessee is entitled to interest under section 244A(2) from the date when return was filed 
with refund claim up to the date on which refund is granted. Interest on income tax refund is a debt 
claim payable by revenue to the assessee. 
 
This view is fortified by judgements of the Hon’ble Supreme Court and several High Courts. CBDT 
Instruction No. 2/2007 , dated 28.03.2007 also supports that any interest payable under section 244A on 
the amount of refund due should be granted simultaneously with the grant of refund.  
 
(i) Union of India Vs. Tata Chemicals Ltd (supra) 
(ii)Ansal do Energis SPA Vs. CIT (Intl.tax) (2016) 69 taxmann.com 369(Madras)/ 240 Taxman 107/ 384 
ITR 312. 
(ii)CIT Vs. Gujarat Flouro Chemicals (2014) 42 taxmann.com 1(SC)/222 Taxman 349/ (2013) 358 ITR 291 
/ 262 CTR 269.  
(iii)Sandvik Asia Ltd Vs. CIT (2006) 150 Taxman 591 (SC)/ 280 ITR 643/ 200 CTR 505 . 
(iii)CIT Vs. H.E.G Ltd (2010) 189 Taxman 335 (SC)/ 324 ITR 331 / 228 CTR 495. 
 
8.Application for condonation of delay towards filling delayed refund claim under section 
119(2)(b): 
 
CBDT Circular No. 9/2015 dated 09-06-2015 requires to file application for condonation of delay 
for delayed refund under section 119(2)(b) to appropriate authority , hence it is advisable to file 
an application for condonation of delay in claiming refund claim while claiming refund in the return 
filed in response to notice under section 148 . It is judicially well settled that by virtue of power 
conferred on the Board under section 119(2)(b) , it is fully competent to admit an application for 
refund even after the expiry of the period prescribed under section 239 for avoiding genuine 
hardship to the assessee. Reliance is placed upon the following judicial recedents: 
 
(i)Jaswant Signh Bambhav Vs. CBDT (2005) 142 Taxman 528 (Punjanb & Haryana)/ 272 ITR 1 
(FB). 
(ii)Sitaldas K.Motwani Vs. DGIT (2010) 187 Taxman 44(Bombay)/ 323 ITR 223 (Bombay) 
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(iii)Vasco Sales & Marketing Corpn. Vs. DCIT (2013) 34 taxmann.com 229 (Kerala)/ 213 Taxman 
250 / (2014) 360 ITR 578. 
 
Once application is filed , authorities are duty bound to dispose of the application within a 
maximum period of six months as per the time limit specified in CBDT Circular No. 9/2015,dated 
09.06.2015. 
 
Conclusion 

When viewed in the light of above discussion , provisions of the Act, “Doctrine of Unjust Enrichment, 
Article 265 of the Constitution, Judicial precedents including CBDT Circular No . 9/2015 dated 09-06-
2015 assessee is entitled to receive refund claimed in the return filed in response to notice issued under 
section 148 , once the return is accepted and found non defective . Assessee is entitled to interest under 
section 244A(2) on the refund amount. Refund along with interest is a debt owed and payable by the 
Revenue to the assessee . Under the “ Doctrine of Unjust Enrichment” , Department can not enrich itself 
with the expenses of the assessee  which is going against Article 265 of the constitution. 
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