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RAMESH NAIR 

The brief facts of the present case are that the appellant have availed 

cenvat credit in respect of CVD paid on imported raw-material namely 

copper Concentrates based on provisionally assessed bills of entry. Since the 

value of the goods under Customs Act is based on copper Concentrate the 

bill of entry was initially provisionally assessed and on final assessment the 

value was determined on lower side, therefore, the duty paid on the basis of 

provisionally assessed bills of entry was found in excess as compared to 

the actual duty playable assessed finally. The case of the department is that 

the correct value of the goods is the value  which  was  finally  assessed, 

therefore,  the respondent were not entitle for the cenvat credit paid in 

excess on the basis of provisionally assessed  bills of entry . The 

department  also contended that  the amount  of  duty paid  on the 

provisionally assessed  bills  of entry  is deposit and not the duty 

actually  payable as per the finally  assessed bill of  entry ,therefore,  CVD 

paid as per provisionally assessed  bill of entry  is not admissible for cenvat 

credit to the appellant. The adjudicating authority dropped the proceeding of 

the show cause notice. Being aggrieved by the impugned order 

Revenue filed the present appeal.   

Studycafe.in



2 | P a g e   E / 1 1 9 3 2 / 2 0 1 6  

 

 

2. Shri. Deepak kumar, Learned Special Counsel appearing on behalf of 

the Revenue reiterates the grounds of appeal. He submits that the appellant 

availed the cenvat credit of CVD  based on provisionally    assessed  bill of 

entry. Since the payment under provisionally assessed bills of entry is 

provisional, therefore,  the same cannot  be  considered  the same as 

duty  but it is considered as deposit ,therefore,  the appellant  were 

entitle  to  cenvat credit  only  on the  CVD  amount  which has been 

determined  in the  finally assessed bill of entry. The 

adjudicating authority has erred in dropping the proceeding.  

 

3. On the first date that is on 21.06.2019 the matter was heard in detail 

when the respondent was represented by Shri. V. Shridharan, Learned 

senior Counsel along with Shri. Anand Nainawati and shri. Ishan Bhatt, 

advocates, however for some clarification the matter was relisted and it was 

finally heard on 06.11.2019.  

 

4. The respondent takes support of the adjudication order. They submits 

that the provisional assessment  bill of entry is also with authority of law as 

provided that under Section 18 of the Customs Act, 1962, therefore, the 

duty paid at the time of provisional assessment of bill of entry cannot be 

said to be  deposit but it is a payment of duty in terms of Section 18. For 

this reason the cenvat credit of CVD paid on provisional assessment is 

admissible. They alternatively submit that even if it is considered that the 

excess duty is not payable but since the same was paid the cenvat credit is 

admissible in terms of Rule 3 of Cenvat Credit Rules, 2004. He submits that 

the issue is squarely covered by the various judgments. They relied upon the 

following judgments:- 

 Kesarwani Zarda Bhandar V. CCE, Thane-I-2016-TIOL-1348-CESTAT-

MUM 

 Sterlite Industries (I) LTD V. CCE, Tirunelveli-2011-TIOL-1463-

CESTAT-MAD 

 Nahar Granites Ltd V. CCE & ST, Ahmedabad Order No. 

A/10878/WZB/AHD/2013 dated 23.07.2013.  

        Affirmed by High Court of Gujarat at 2014 (305) ELT 9 (Guj.) 

 MDS Switchgear Ltd. V. CCE, Aurangabad-2001 (132) ELT 405 (Tri. 

Mum) 

Affirmed at 2008 ELT 485 (SC.)  

5. We have heard both the sides and and perused the records. We find 

that the show cause notice proposed to deny the cenvat on the ground that 
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the credit on the bill of entry can be taken only if it is finally assessed and 

credit cannot be taken on provisionally assessed bill of entry. The show 

cause notice also contended that the duty so paid on the basis of 

provisionally assessed bill of entry is not a duty but the same is deposit, 

therefore, the credit of such deposit is not admissible. We find that the 

provisional assessment is also provided under a statute i.e. under Section 18 

of the Customs Act, 1962, therefore, the duty paid on the provisional 

assessment of bills of entry is also with authority of law. Therefore, it cannot 

be said that the payment made under provisionally assessed bills of entry is 

a deposit and not a duty. The provisionally assessed bills of entry is also 

valid document for availing the cenvat credit, for the reason that under Rule 

9 of Cenvat Credit Rules only bill of entry is prescribed on the basis of which 

the payment of customs duty was made, therefore, bill of entry whether it is 

provisional of finally assessed, the Cenvat Credit is admissible. There is no 

bar in the law to restrict the Cenvat Credit on the CVD paid on the basis of 

provisionally assessed bills of entry. Therefore, merely because the Cenvat 

Credit was taken on provisionally assessed bills of entry, there is no reason 

to deny the Cenvat Credit. It is a settled law that even if any duty or excess 

duty paid which is otherwise not payable, and the recipient and Cenvat 

Credit cannot be disputed. On this issue the Tribunal has passed the various 

judgments which are reproduced below: 

5.1 In the case of Kesarwani Zarda Bhandar(Supra) the Tribunal passed 

the following order paragraph-5.  
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From the above judgments, it is clear that even if the service tax is not 

required to be paid and if the assessee pay the service tax, the same can be 

taken as Cenvat Credit. In the present case, since on the GTA service their 

Allahabad unit has already paid the service tax, the appellant was not 

required to pay the service tax once again therefore the service tax paid by 

the appellant is admissible as Cenvat Credit to the appellant. Following the 

ratio of the above judgment, I am of the considered view that the appellant 

is entitled for the Cenvat Credit. The impuged order is set aside and the 

appeal is allowed. 

  

5.2 In the case of Sterlite Industries (I) Ltd.(Supra) on the similar issue 

following order was passed:- 
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“5. It has not been contested by the appellants that Service tax was 

not payable in respect of rail transport. The Department has also 
proceeded on the basis that rail transport service was not taxable prior to 

1.05.2006. Hence, the tax amount of Rs. 2,25,702/- which was paid by 
the appellants was not at all due to the exchequer. However, the amount 
has been paid by the appellants mistakenly believing that the same was 

payable and they have also taken the credit of the same under the 
bonafide belief that such credit was available. Considering the fact that 

the appellants have taken only credit of tax paid by them which in the 
first instance was not payable, there can be no demand against them as 

no revenue has been lost to the exchequer by merely taking credit of the 
amount which in the first place was not recoverable from them. Hence, 
ends of justice would be met if the demand is set aside along with the 

demand of interest and penalty. The view taken by me above finds 
support from the decision of the Hon’ble High Court of Punjab and 

Haryana in the case of M/s. V.G. Steel industries vs. CCE.. 2011-TIOL-
338-HC-P-H-CX where it has been held that when duty was paid in 
excess of what was payable, CENVAT Credit cannot be denied unless the 

excess duty paid has been refunded.”            

 

 

5.3 This Tribunal in the case of Nahar Granites Ltd.(Supra) passed the 

following order:- 

 “4. We have heard both sides and perused the records. The issue 

involved in this appeal is whether cenvat credit can be taken by the 

recipient on the inputs on which no duty was payable at the supplier’s 

end. It is seen from the case laws relied upon by the appellant that this 

issue has been decided in favour of the recipient assessee when excess 

duty is paid or duty is paid under protest. In the case of MDS Switchgear 

Ltd vs. CCE Aurangabad[2001 (132) ELT 405 (Tri.- Mumbai)] following 

was held by CESTAT in paragraph-7 of the order. 

 

“7.Reasons given by the appellants for the alleged  inflation of the 

value of the intermediate goods are logical. What was required of the 

Commissioner was to examine the quantum of the loading of the 

assessable value by the Modvat credit on the earlier inputs. That 

exercise has nowhere been done. If the Department was of the 

opinion that the value of the final product was depressed, then they 

could have charged the Jalgaon unit with under-invoicing of their 

product. That has also not been done. The valuation as given by the 

Sinnar unit was duly approved by the Department and the payment of 

duty was also duly accepted. We find absolutely no substance in the 

attempt of the learned Commissioner to convert a part of the duty so 

paid into “deposit of duty”. There is no legal basis for such 

presumption. The rules entitled the recipient manufacturer to avail of 

the benefit of the duty paid by the supplier manufacturer. A quantum 

of duty already determined by the jurisdictional officers of the 

supplier unit cannot be contested or challenged by the officers in 

charge of the recipient unit [2000 (120) E.L.T. 379(T) = 2000 (38) 

R.L.T. (179)].” 

 

5. The above interpretation made by CESTAT was upheld by Hon’ble 

Supreme Court in their judgment dated 07.08.2008 reported at 2008 
(229) ELT-485 (S.C.). A similar view has been taken by Hon’ble High Court 
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of Mumbai in the case of CCE Pune vs. Ajinkya Enterprises [2012-TIOL-

578-HC-MUM-CX.]. In view of the settled law it is held that appellant has 
correctly taken the CENVAT credit on the inputs received in the absence of 

any action taken by the revenue at the supplier’s end.”  

 

5.4 The similar issue the Tribunal Mumbai Bench in the case of MDS 

Switchgear Ltd.(Supra) express the similar view which is as under:- 

6.We have carefully considered the submission made  before us. 

 
7.Reasons given by the appellants for the alleged  inflation of the 

value of the intermediate goods are logical. What was required of the 
Commissioner was to examine the quantum of the loading of the 
assessable value by the Modvat credit on the earlier inputs. That 

exercise has nowhere been done. If the Department was of the 
opinion that the value of the final product was depressed, then they 

could have charged the Jalgaon unit with under-invoicing of their 
product. That has also not been done. The valuation as given by the 
Sinnar unit was duly approved by the Department and the payment 

of duty was also duly accepted. We find absolutely no substance in 
the attempt of the learned Commissioner to convert a part of the 

duty so paid into “deposit of duty”. There is no legal basis for such 
presumption. The rules entitled the recipient manufacturer to avail of 
the benefit of the duty paid by the supplier manufacturer. A quantum 

of duty already determined by the jurisdictional officers of the 
supplier unit cannot be contested or challenged by the officers in 

charge of the recipient unit [2000 (120) E.L.T. 379(T) = 2000 (38) 
R.L.T. (179)]. 
 

8.We find that the entire process from the  issue of the show cause 
notice to the determination of the liability to be not based on the 

relevant law. The proceedings do not survive. The impugned order is 
set aside. The appeals are allowed with consequential relief.” 

 

 The above judgments was upheld by the Hon’ble Supreme Court 

reported at Commissioner of Central Excise and Customs Vs. MDS 

Switchgear Ltd. 2008 (229) ELT 485 (SC). 

5.6 In view of the above judgments, it is settled that even though certain 

amount of Excise duty/service tax not payable as per law but the 

manufacturer/service provider paid the duty /service tax, at the recipient 

and Cenvat Credit cannot be denied only on the ground that the same was 

not payable by the Manufacturer/Service provider. On the same analogy in 

the present case also even though as per the final assessment there was 

excess payment of CVD which was otherwise not payable, the Cenvat Credit 

on the said excess paid CVD cannot be denied. The adjudicating authority 

has given a detailed finding. After considering all the legal provisions on the 

issue in hand which is reproduced below:- 
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6. On carefully going through the above findings of the adjudicating 

authority, we find that the adjudicating authority has given proper reasoning 

and correctly interpreted the various provision of Customs Valuation, 

provisional assessment and Cenvat Credit Rules. We do not find any infirmity 

in the finding given by the adjudicating authority.  

7. As per our above discussion and finding  support with the settled legal 

position, We find that the order passed by the adjudicating authority is just 

and proper.  

8. Accordingly, we uphold the impugned order and dismiss the Revenue’s 

appeal. Cross Objection also stands disposed of.  

(Pronounced in the open court on 12.03.2020) 

 

                                                                                       (RAMESH NAIR) 
                                                                                MEMBER (JUDICIAL) 

 
                                                                            

 

                                                                                                       
                                                                                                      (RAJU) 

                                                                             MEMBER (TECHNICAL) 
Prachi 
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